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An act to amend Sections 10026, 10085, 10133.1, and 10177 of, to
add Section 10147.6 to, and to add and repeal Sections 6106.3 and
10085. 6 of, the Business and Professions Code, to amend Section
2945.1 of, to add Section 2944.6 to, and to add and repeal Section
2944.7 of, the Cvil Code, and to amend Section 22161 of the
Fi nanci al Code, relating to nortgage | oans, and declaring the urgency
thereof, to take effect immediately.

LEGQ SLATI VE COUNSEL' S DI GEST

SB 94, Cal deron. Mortgage | oans.

(1) The Real Estate Law provides for the regulation and |licensure
of real estate brokers and real estate sal espersons by the Rea
Estat e Conmi ssioner. The California Finance Lenders Law provides for
the regulation and licensure of finance |enders and brokers by the
Commi ssi oner of Corporations. The California Residential Mortgage
Lendi ng Act provides for the regulation and licensure of residentia
nortgage | enders and servicers by the Conm ssioner of Corporations.
The Banki ng Law provides for the regulation of state conmercial banks
by the Commi ssioner of Financial Institutions. The California Credit
Uni on Law provides for the regulation of state credit unions by the
Conmi ssi oner of Financial Institutions. Awllful violation of
speci fied provisions of those acts is a crine.

This bill would, until January 1, 2013, prohibit any person
including a real estate |icensee, who negotiates, attenpts to
negoti ate, arranges, attenpts to arrange, or otherw se offers to
performresidential nortgage | oan nodifications or other fornms of
nortgage | oan forbearance, as specified, for a fee or other
conpensation paid by a borrower, from demandi ng or receiving any
preperformance conpensation, as specified, requiring any security as
collateral for final conpensation, or taking a power of attorney from



a borrower, and would nake a violation of that prohibition a
m sdenmeanor or subject to specified fines. By creating a new crine,
the bill would i npose a state-nandated | ocal program

This bill would al so provide that these provisions do not apply to
actions taken by a person who offers |oan nodification or other |oan
forbearance services for a | oan owned or serviced by that person
including, but not limted to, collecting principal, interest, or
ot her charges under the terns of a |oan, before the loan is nodified,
i ncludi ng charges to establish a new paynment schedule for a
nondel i nquent | oan

This bill would al so require any person, including a real estate
i censee, who negotiates, attenpts to negotiate, arranges, attenpts
to arrange, or otherwi se offers to performresidential nortgage |oan
nodi fications or other fornms of nortgage | oan forbearance, as
specified, for a fee or other conpensation paid by a borrower, to
provide a specified 14-point bold type statenent regarding | oan
nodi fication fees. The bill would nake a violation of that
prohi bition a m sdeneanor or subject to specified fines, thereby
creating a new crine and inposing a state-nmandated | ocal program The
bill would also provide that a real estate |licensee who fails to
conply with specified provisions related to nortgages, including the
| oan nodification provisions, would be subject to disciplinary action
by the Real Estate Conmi ssioner, and would provide that a violation
of the above by an attorney may al so subject himor her to
disciplinary action. The bill would add to the California Finance
Lenders Law a prohibition on nmaking a materially false or m sleading
statenent or representation to a borrower about the terms or
condi tions of that borrower's |oan, when maki ng or brokering a | oan

Because a willful violation of these provisions by certain
i censees may be punished as crines under their respective |icensing
laws, this bill would inpose a state-nmandated | ocal program

(2) The Real Estate Law provides for the regulation and |licensure
of real estate brokers and sal espersons by the Real Estate
Conmi ssioner. As used in the Real Estate Law, the term "advance fee"
is defined as a fee that is clained, denmanded, charged, received,
col l ected, or contracted froma principal for a listing,
advertisenment, or offer to sell or |ease property, and as specified.

This bill would redefine the term"advance fee" to nean a fee,
regardl ess of the form that is clainmed, denmanded, charged, received,
or collected by a licensee froma principal before fully conpleting
each and every service the licensee contracted to perform or
represented woul d be perforned, as specified.

Exi sting | aw aut horizes the conmi ssioner to require that
materi al s used in obtaining advance fee agreenments, as defined, be
submtted to himor her at |east 10 cal endar days before the
materials are used and nakes it a misdeneanor, punishable by a fine
not exceedi ng $1,000, or inprisonnent in the county jail not
exceeding 6 nonths, or both, to use any agreenent that the
conmi ssi oner has ordered not to be used.

This bill would increase the maxi mum fine for using any advance
fee agreenent that the comn ssioner has ordered not to be used from
$1, 000 to $2, 500.

(3) Existing |law provides that certain persons are exenpt from
regul ati on under certain provisions of the Real Estate Law dealing
with real estate |oans.

This bill would further exenpt fromthose provisions specified
organi zations that have been approved by the United States Departnent



of Housi ng and Urban Devel opnent to provide counseling services,
when those services are provided at no cost and in connection with
residential nortgage | oan nodifications.

(4) Existing | aw defines a foreclosure consultant as a person who
of fers, for conpensation, to performspecified services for a
homeowner relating to a forecl osure sale, and inposes regul ati ons
upon forecl osure consultants when servicing a foreclosure sale, as
speci fied. Existing |aw excludes specified persons fromthe
definition of a foreclosure consultant, including a person |icensed
under the Real Estate Law when making a direct |oan or engaging in
specified acts, and a person |icensed to make | oans as a finance
| ender, subject to the authority of the Conm ssioner of Corporations
to termnate this exclusion, as specified.

This bill would instead specify that a real estate |licensee and a
finance | ender are excluded fromthe definition of a foreclosure
consul tant when acting under the authority of that person's license,
and woul d del ete the conm ssioner's authority to term nate the
finance | ender's exclusion. The bill would also del ete obsol ete
statutory references fromthose provisions.

(5) The California Constitution requires the state to rei nburse
| ocal agencies and school districts for certain costs mandated by the
state. Statutory provisions establish procedures for naking that
rei mbur senent

This bill would provide that no reinbursenent is required by this
act for a specified reason.
(6) This bill would declare that it is to take effect inmediately

as an urgency statute.

THE PEOPLE OF THE STATE OF CALI FORNI A DO ENACT AS FOLLOAG

SECTION 1. Section 6106.3 is added to the Busi ness and Professions
Code, to read

6106.3. (a) It shall constitute cause for the inposition of
di scipline of an attorney within the meaning of this chapter for an
attorney to engage in any conduct in violation of Section 2944.6 or
2944.7 of the Gvil Code.

(b) This section shall remain in effect only until January 1,
2013, and as of that date is repealed, unless a |later enacted
statute, that is enacted before January 1, 2013, del etes or extends
t hat date.

SEC. 2. Section 6106.3 is added to the Business and Professions
Code, to read

6106.3. (a) It shall constitute cause for the inposition of
di scipline of an attorney within the meaning of this chapter for an
attorney to engage in any conduct in violation of Section 2944.6 of
the Gvil Code.

(b) This section shall becone operative on January 1, 2013.

SEC. 3. Section 10026 of the Business and Professions Code is
amended to read:

10026. The term "advance fee" as used in this part is a fee,
regardl ess of the form clained, denmanded, charged, received, or
collected by a Iicensee froma principal before fully conpleting each
and every service the licensee contracted to perform or represented
woul d be performed. Neither an advance fee nor the services to be



performed shall be separated or divided into conponents for the
pur pose of avoiding the application of this section. The term applies
to a fee for a listing, advertisenent or offer to sell or |ease
property, other than in a newspaper of general circulation, issued
primarily for the purpose of pronoting the sale or | ease of business
opportunities or real estate or for referral to real estate brokers
or salesnmen, or soliciting borrowers or |enders for, or to negotiate
| oans on, business opportunities or real estate. As used in this
section, "advance fee" does not include "security" as that termis
used in Section 1950.5 of the Cvil Code, or a "screening fee" as
that termis used in Section 1950.6 of the Givil Code. This section
does not exenpt fromregulation the charging or collecting of a fee
under Section 1950.5 or 1950.6 of the Cvil Code, but instead
regul ates fees that are not subject to those sections.

SEC. 4. Section 10085 of the Business and Professions Code is
amended to read:

10085. The commissioner may require that any or all materials
used i n obtaining advance fee agreenents, including but not Iimted
to the contract fornms, letters or cards used to solicit prospective
sellers, and radio and tel evision advertising be submtted to himor
her at |east 10 cal endar days before they are used. Should the
conmmi ssi oner determ ne that any such matter, when used alone or with
any other matter, would tend to m slead he or she may, within 10
cal endar days of the date he or she receives sane, order that it not
be used, dissem nated, nor published. Any person or entity using,

di ssem nating, or publishing any matter which the conm ssioner has
ordered, pursuant to this section, not to be used, published, or

di ssem nated shall be guilty of a m sdeneanor punishable by a fine
not exceedi ng two thousand five hundred dollars ($2,500) or by

i mprisonnent in the county jail not exceeding six nmonths, or both,
for each such use, dissenination, or publication

The conmi ssi oner may determine the formof the advance fee
agreenments, and all material used in soliciting prospective owners
and sellers shall be used in the formand manner which he or she
determ nes is necessary to carry out the purposes and intent of this
part.

Any violation of any of the provisions of this part or of the
rules, regulations, orders or requirements of the conm ssioner
t hereunder shall constitute grounds for disciplinary action against a
i censee, or for proceedi ngs under Section 10081 of this code, or
bot h. These sanctions are in addition to the crimnal proceedi ngs
her ei nbefore provi ded.

SEC. 5. Section 10085.6 is added to the Business and Professions
Code, to read

10085.6. (a) Notwi thstanding any other provision of law, it shal
be unlawful for any |icensee who negotiates, attenpts to negoti ate,
arranges, attenpts to arrange, or otherw se offers to performa
nortgage | oan nodification or other formof nortgage |oan forbearance
for a fee or other conpensation paid by the borrower, to do any of
the foll ow ng:

(1) daim demand, charge, collect, or receive any conpensation
until after the licensee has fully performed each and every service
the licensee contracted to performor represented that he, she, or it
woul d perform

(2) Take any wage assignnent, any lien of any type on real or
personal property, or other security to secure the paynment of
conpensati on.



(3) Take any power of attorney fromthe borrower for any purpose.

(b) Aviolation of this section by a natural person who is a
licensee is a public offense punishable by a fine not exceeding ten
t housand dollars ($10,000), by inprisonnment in the county jail for a
termnot to exceed one year, or by both that fine and inprisonnment,
or if by a corporation, the violation is punishable by a fine not
exceeding fifty thousand dollars ($50,000). These penalties are
cunul ative to any other renedies or penalties provided by | aw

(c) This section shall apply only to nortgages and deeds of trust
secured by residential real property containing four or fewer
dwel ling units.

(d) This section shall remain in effect only until January 1,
2013, and as of that date is repealed, unless a |later enacted
statute, that is enacted before January 1, 2013, del etes or extends
t hat date.

SEC. 6. Section 10133.1 of the Business and Professions Code is
amended to read:

10133.1. (a) Subdivisions (d) and (e) of Section 10131, Section
10131.1, Article 5 (comencing with Section 10230), and Article 7
(comencing with Section 10240) of this code and Section 1695.13 of
the Gvil Code do not apply to any of the foll ow ng:

(1) Any person or enployee thereof doing business under any |aw of
this state, any other state, or the United States relating to banks,
trust conpani es, savings and | oan associ ations, industrial |oan
conpani es, pension trusts, credit unions, or insurance conpani es.

(2) Any nonprofit cooperative association organi zed under Chapter
1 (commrencing with Section 54001) of Division 20 of the Food and
Agricultural Code, in |oaning or advanci ng noney in connection wth
any activity mentioned therein.

(3) Any corporation, association, syndicate, joint stock conpany,
or partnership engaged exclusively in the business of narketing
agricultural, horticultural, viticultural, dairy, livestock, poultry,
or bee products on a cooperative nonprofit basis, in |oaning or
advanci ng noney to the nenbers thereof or in connection with any
busi ness of that type.

(4) Any corporation securing nmoney or credit fromany federa
intermediate credit bank organi zed and exi sting pursuant to the
provisions of an act of Congress entitled the "Agricultural Credits
Act of 1923," in loaning or advanci ng noney or credit so secured.

(5) Any person licensed to practice lawin this state, not
actively and principally engaged in the business of negotiating |oans
secured by real property, when that person renders services in the
course of his or her practice as an attorney at |law, and the
di sbursenments of that person, whether paid by the borrower or other
person, are not charges or costs and expenses regul ated by or subject
tothe limtations of Article 7 (comrencing with Section 10240), and
the fees and disbursenents are not shared, directly or indirectly,
with the person negotiating the |oan or the | ender.

(6) Any person licensed as a finance | ender when acting under the
authority of that |icense.

(7) Any cenetery authority as defined by Section 7018 of the
Heal th and Safety Code, that is authorized to do business in this
state or its authorized agent.

(8) Any person authorized in witing by a savings institution to
act as an agent of that institution, as authorized by Section 6520 of
t he Financial Code or conparable authority of the Ofice of Thrift
Supervision of the United States Departnent of the Treasury by its



regul ati ons, when acting under the authority of that witten
aut hori zati on.

(9) Any person who is licensed as a securities broker or
securities dealer under any |law of this state, or of the United
States, or any enployee, officer, or agent of that person, if that
person, enployee, officer, or agent is acting within the scope of
authority granted by that license in connection with a transaction
involving the offer, sale, purchase, or exchange of a security
representing an ownership interest in a pool of promssory notes
secured directly or indirectly by liens on real property, which
transaction is subject to any law of this state or the United States
regulating the offer or sale of securities.

(10) Any person licensed as a residential nortgage | ender or
servi cer when acting under the authority of that |icense.

(11) Any organization that has been approved by the United States
Departnment of Housing and Urban Devel opnent pursuant to Section 106
(a)(1)(iii) of the federal Housing and Urban Devel opment Act of 1968
(12 U.S.C. Sec. 1701x), to provide counseling services, or an
enpl oyee of such an organi zati on, when those services are provided at
no cost to the borrower and are in connection with the nodification
of the terns of a |oan secured directly or collaterally by a lien on
residential real property containing four or fewer dwelling units.

(b) Persons described in paragraph (1), (2), or (3), as follows,
are exenpt fromthe provisions of subdivisions (d) and (e) of Section
10131 or Section 10131.1 with respect to the collection of paynments
or performance of services for lenders or on notes of owners in
connection with | oans secured directly or collaterally by liens on
real property:

(1) The person nakes collections on 10 or |ess of those |oans, or
in amounts of forty thousand dollars ($40,000) or |less, in any
cal endar year.

(2) The person is a corporation |icensed as an escrow agent under
Di vision 6 (comencing with Section 17000) of the Financial Code and
the paynments are deposited and nmaintained in the escrow agent's trust
account .

(3) An enployee of a real estate broker who is acting as the agent
of a person described in paragraph (4) of subdivision (b) of Section
10232. 4.

For purposes of this subdivision, performance of services does not
i nclude soliciting borrowers, |lenders, or purchasers for, or
negoti ating, |oans secured directly or collaterally by a lien on rea
property.

(c) (1) Subdivision (d) of Section 10131 does not apply to an
enpl oyee of a real estate broker who, on behalf of the broker
assists the broker in neeting the broker's obligations to its
custonmers in residential nortgage |oan transactions, as defined in
Section 50003 of the Financial Code, where the lender is an
institutional |ender, as defined in Section 50003 of the Financia
Code, provided the enpl oyee does not participate in any negotiations
occurring between the principals.

(2) A broker shall exercise reasonabl e supervision and control
over the activities of nonlicensed enpl oyees acting under this
subdi vi sion, and shall conply with Section 10163 for each | ocation
where the nonlicensed persons are enpl oyed.

This section does not restrict the ability of the comm ssioner to
di sci pline a broker or corporate broker |icensee or its designated
officer, or both the corporate broker |icensee and its designated



of ficer, for m sconduct of a nonlicensed enpl oyee acting under this
subdi vi sion, or, pursuant to Section 10080, to adopt, anend, or
repeal rules or regulations governing the enpl oynent or supervision
of an enpl oyee who is a nonlicensed person as described in this
subdi vi si on.

SEC. 7. Section 10147.6 is added to the Busi ness and Professions
Code, to read:

10147.6. (a) Any licensee who negotiates, attenpts to negotiate,
arranges, attenpts to arrange, or otherw se offers to performa
nortgage | oan nodification or other formof nortgage | oan forbearance
for a fee or other formof conpensation paid by the borrower, shal
provide the following to the borrower, as a separate statenent, in
not | ess than 14-point bold type, prior to entering into any fee
agreenment with the borrower:

It is not necessary to pay a third party to arrange for a | oan

nodi ficati on or other form of forbearance fromyour nortgage |ender
or servicer. You may call your lender directly to ask for a change in
your loan terns. Nonprofit housing counseling agencies also offer
these and other fornms of borrower assistance free of charge. A list
of nonprofit housing counseling agenci es approved by the United
States Departnment of Housing and Urban Devel opnent (HUD) is avail able
fromyour local HUD office or by visiting ww. hud. gov.

(b) If loan nodification or other nortgage | oan forbearance
services are offered or negotiated in one of the |anguages set forth
in Section 1632 of the Gvil Code, a translated copy of the statenent
in subdivision (a) shall be provided to the borrower in that foreign
| anguage.

(c) Aviolation of this section by a natural person who is a
licensee is a public offense punishable by a fine not exceeding ten
t housand dollars ($10,000), by inprisonment in the county jail for a
termnot to exceed one year, or by both that fine and inprisonnment,
or if by a corporation, the violation is punishable by a fine not
exceeding fifty thousand dollars ($50,000). These penalties are
cunul ative to any other renedies or penalties provided by | aw

(d) This section shall apply only to nortgages and deeds of trust
secured by residential real property containing four or fewer
dwel ling units.

SEC. 8. Section 10177 of the Business and Professions Code is
amended to read:

10177. The comm ssioner may suspend or revoke the |icense of a
real estate licensee, or may deny the issuance of a license to an
applicant, who has done any of the follow ng, or may suspend or
revoke the license of a corporation, or deny the issuance of a
license to a corporation, if an officer, director, or person owning
or controlling 10 percent or nore of the corporation's stock has done
any of the follow ng:

(a) Procured, or attenpted to procure, a real estate |icense or
Iicense renewal, for hinself or herself or a sal esperson, by fraud,
m srepresentation, or deceit, or by making a material misstatenment of
fact in an application for a real estate license, |license renewal,
or reinstatenent.

(b) Entered a plea of guilty or nolo contendere to, or been found
guilty of, or been convicted of, a felony, or a crine substantially
related to the qualifications, functions, or duties of a real estate


http://www.hud.gov.

licensee, and the tine for appeal has el apsed or the judgnent of

convi ction has been affirmed on appeal, irrespective of an order
granting probation follow ng that conviction, suspending the

i nposition of sentence, or of a subsequent order under Section 1203.4
of the Penal Code allowing that |icensee to withdraw his or her plea
of guilty and to enter a plea of not guilty, or dismssing the
accusation or information.

(c) Knowi ngly authorized, directed, connived at, or aided in the
publication, advertisenent, distribution, or circulation of a
material fal se statenent or representation concerning his or her
designation or certification of special education, credential, trade
organi zati on nmenbershi p, or business, or concerning a business
opportunity or a land or subdivision, as defined in Chapter 1
(comencing with Section 11000) of Part 2, offered for sale.

(d) WIlfully disregarded or violated the Real Estate Law (Part 1
(comencing with Section 10000)) or Chapter 1 (comrencing with
Section 11000) of Part 2 or the rules and regul ations of the
conmi ssioner for the adm nistration and enforcenent of the Rea
Estate Law and Chapter 1 (conmmencing with Section 11000) of Part 2.

(e) WIlfully used the term"realtor" or a trade nane or insignia
of nmenbership in a real estate organi zati on of which the licensee is
not a nenber.

(f) Acted or conducted hinself or herself in a nanner that would
have warranted the denial of his or her application for a real estate
l'icense, or has either had a |license denied or had a |icense issued
by anot her agency of this state, another state, or the federa
governnent revoked or suspended for acts that, if done by a rea
estate |icensee, woul d be grounds for the suspension or revocation of
a California real estate license, if the action of denial
revocation, or suspension by the other agency or entity was taken
only after giving the licensee or applicant fair notice of the
charges, an opportunity for a hearing, and other due process
protections conparable to the Administrative Procedure Act (Chapter
3.5 (commencing with Section 11340), Chapter 4 (commencing with
Section 11370), and Chapter 5 (comencing with Section 11500) of Part
1 of Division 3 of Title 2 of the Governnent Code), and only upon an
express finding of a violation of |aw by the agency or entity.

(g) Denonstrated negligence or inconpetence in perform ng an act
for which he or she is required to hold a |icense.

(h) As a broker licensee, failed to exercise reasonable
supervision over the activities of his or her sal espersons, or, as
the of ficer designated by a corporate broker |icensee, failed to
exerci se reasonabl e supervision and control of the activities of the
corporation for which a real estate license is required.

(i) Has used his or her enploynent by a governnmental agency in a
capacity giving access to records, other than public records, in a
manner that violates the confidential nature of the records.

(j) Engaged in any other conduct, whether of the sanme or a
different character than specified in this section, which constitutes
fraud or dishonest dealing.

(k) Violated any of the terns, conditions, restrictions, and
limtations contained in an order granting a restricted |icense.

(1) (1) Solicited or induced the sale, lease, or listing for sale
or lease of residential property on the ground, wholly or in part, of
| oss of value, increase in crinme, or decline of the quality of the
school s due to the present or prospective entry into the nei ghborhood
of a person or persons having a characteristic listed in subdivision



(a) or (d) of Section 12955 of the CGovernnent Code, as those
characteristics are defined in Sections 12926 and 12926. 1,

subdi vision (m and paragraph (1) of subdivision (p) of Section
12955, and Section 12955.2 of the Governnent Code.

(2) Notwithstanding paragraph (1), with respect to famli al
status, paragraph (1) shall not be construed to apply to housing for
ol der persons, as defined in Section 12955.9 of the Governnent Code.
Wth respect to famlial status, nothing in paragraph (1) shall be
construed to affect Sections 51.2, 51.3, 51.4, 51.10, 51.11, and
799.5 of the Gvil Code, relating to housing for senior citizens.
Subdi vi sion (d) of Section 51 and Section 1360 of the Gvil Code and
subdi visions (n), (0), and (p) of Section 12955 of the CGovernnent
Code shall apply to paragraph (1).

(m Violated the Franchise Investnent Law (Division 5 (commenci ng
with Section 31000) of Title 4 of the Corporations Code) or
regul ati ons of the Commi ssioner of Corporations pertaining thereto.

(n) Violated the Corporate Securities Law of 1968 (Division 1
(comencing with Section 25000) of Title 4 of the Corporations Code)
or the regul ations of the Conmi ssioner of Corporations pertaining
t hereto.

(o) Failed to disclose to the buyer of real property, in a
transaction in which the licensee is an agent for the buyer, the
nature and extent of a licensee's direct or indirect ownership
interest in that real property. The direct or indirect ownership
interest in the property by a person related to the |icensee by bl ood
or narriage, by an entity in which the |icensee has an ownership
interest, or by any other person with whomthe |icensee has a speci al
relati onship shall be disclosed to the buyer.

(p) Violated Article 6 (comencing with Section 10237).

(g) Violated or failed to conply with Chapter 2 (comrencing with
Section 2920) of Title 14 of Part 4 of Division 3 of the Gvil Code,
rel ated to nortgages.

If a real estate broker that is a corporation has not done any of
the foregoing acts, either directly or through its enployees, agents,
officers, directors, or persons owning or controlling 10 percent or
nore of the corporation's stock, the comni ssioner may not deny the
i ssuance of a real estate license to, or suspend or revoke the rea
estate |icense of, the corporation, provided that any offending
officer, director, or stockhol der, who has done any of the foregoing
acts individually and not on behal f of the corporation, has been
conpl etely disassociated fromany affiliation or ownership in the
corporation.

SEC. 9. Section 2944.6 is added to the Civil Code, to read:

2944.6. (a) Notw thstanding any other provision of |aw, any
person who negotiates, attenpts to negotiate, arranges, attenpts to
arrange, or otherw se offers to performa nortgage | oan nodification
or other form of nortgage | oan forbearance for a fee or other
conpensation paid by the borrower, shall provide the following to the
borrower, as a separate statenment, in not |ess than 14-point bold
type, prior to entering into any fee agreenent with the borrower:

It is not necessary to pay a third party to arrange for a | oan

nodi ficati on or other form of forbearance fromyour nortgage |ender
or servicer. You may call your lender directly to ask for a change in
your loan terns. Nonprofit housing counseling agencies al so offer

t hese and other forms of borrower assistance free of charge. A list
of nonprofit housing counseling agencies approved by the United



States Departnment of Housing and Urban Devel opnent (HUD) is avail able
fromyour local HUD office or by visiting ww. hud. gov.

(b) If loan nodification or other nortgage | oan forbearance
services are offered or negotiated in one of the |anguages set forth
in Section 1632, a translated copy of the statenent in subdivision
(a) shall be provided to the borrower in that foreign | anguage.

(c) Aviolation of this section by a natural person is a public
of fense puni shabl e by a fine not exceeding ten thousand dollars
($10,000), by inprisonnment in the county jail for a termnot to
exceed one year, or by both that fine and inprisonnent, or if by a
busi ness entity, the violation is punishable by a fine not exceeding
fifty thousand dollars ($50,000). These penalties are cunmulative to
any other renedies or penalties provided by |aw

(d) This section does not apply to a person, or an agent acting on
that person's behalf, offering | oan nodification or other |oan
forbearance services for a | oan owned or serviced by that person

(e) This section shall apply only to nortgages and deeds of trust
secured by residential real property containing four or fewer
dwel ling units.

SEC. 10. Section 2944.7 is added to the Civil Code, to read:

2944.7. (a) Notw thstanding any other provision of law, it shal
be unl awful for any person who negotiates, attenpts to negotiate,
arranges, attenpts to arrange, or otherwi se offers to performa
nortgage | oan nodification or other formof nortgage |oan forbearance
for a fee or other conpensation paid by the borrower, to do any of
the foll ow ng:

(1) daim demand, charge, collect, or receive any conpensation
until after the person has fully perforned each and every service the
person contracted to performor represented that he or she woul d
perform

(2) Take any wage assignnent, any lien of any type on real or
personal property, or other security to secure the paynment of
conpensati on.

(3) Take any power of attorney fromthe borrower for any purpose.

(b) Aviolation of this section by a natural person is a public
of fense puni shabl e by a fine not exceeding ten thousand dollars
($10,000), by inprisonment in the county jail for a termnot to
exceed one year, or by both that fine and inprisonnent, or if by a
busi ness entity, the violation is punishable by a fine not exceeding
fifty thousand dollars ($50,000). These penalties are cunulative to
any other renedies or penalties provided by |aw

(c) Nothing in this section precludes a person, or an agent acting
on that person's behalf, who offers | oan nodification or other |oan
forbearance services for a | oan owned or serviced by that person
from doi ng any of the follow ng

(1) Collecting principal, interest, or other charges under the
terms of a |loan, before the loan is nodified, including charges to
establish a new paynent schedul e for a nondelinquent |oan, after the
borrower reduces the unpaid principal balance of that |oan for the
express purpose of lowering the nmonthly paynent due under the terns
of the I oan.

(2) Collecting principal, interest, or other charges under the
terns of a |loan, after the loan is nodified.

(3) Accepting paynment froma federal agency in connection with the
federal Maki ng Hone Affordable Plan or other federal plan intended
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to help borrowers refinance or nodify their |oans or otherw se avoid
forecl osures.

(d) This section shall apply only to nortgages and deeds of trust
secured by residential real property containing four or fewer
dwel ling units.

(e) This section shall remain in effect only until January 1,
2013, and as of that date is repealed, unless a |later enacted
statute, that is enacted before January 1, 2013, del etes or extends
t hat date.

SEC. 11. Section 2945.1 of the Civil Code is anended to read:

2945.1. The following definitions apply to this chapter

(a) "Foreclosure consultant” nmeans any person who nmakes any
solicitation, representation, or offer to any owner to performfor
conpensation or who, for conpensation, perfornms any service which the
person in any manner represents will in any manner do any of the
fol | owi ng:

(1) Stop or postpone the forecl osure sale.

(2) Obtain any forbearance fromany beneficiary or nortgagee.

(3) Assist the owner to exercise the right of reinstatenent
provided in Section 2924c.

(4) Obtain any extension of the period within which the owner may
reinstate his or her obligation.

(5) Obtain any wai ver of an acceleration clause contained in any
prom ssory note or contract secured by a deed of trust or nortgage on
a residence in foreclosure or contained that deed of trust or
nort gage

(6) Assist the owner to obtain a |loan or advance of funds.

(7) Avoid or aneliorate the inpairnment of the owner's credit
resulting fromthe recording of a notice of default or the conduct of
a foreclosure sale.

(8) Save the owner's residence from forecl osure.

(9) Assist the owner in obtaining fromthe beneficiary, nortgagee,
trustee under a power of sale, or counsel for the beneficiary,

nortgagee, or trustee, the
remai ni ng proceeds fromthe forecl osure sale of the owner's
resi dence

(b) A foreclosure consultant does not include any of the
fol | owi ng:

(1) A person licensed to practice lawin this state when the
person renders service in the course of his or her practice as an
attorney at |aw

(2) A person licensed under Division 3 (comencing with Section
12000) of the Financial Code when the person is acting as a prorater
as defined therein.

(3) A person licensed under Part 1 (comencing with Section 10000)
of Division 4 of the Business and Professions Code when the person
is acting under the authority of that |icense, as described in
Section 10131 or 10131.1 of the Business and Professions Code.

(4) A person licensed under Chapter 1 (comrencing with Section
5000) of Division 3 of the Business and Professions Code when the
person is acting in any capacity for which the person is |icensed
under those provisions.

(5) A person or his or her authorized agent acting under the
express authority or witten approval of the Departnent of Housing
and Urban Devel opment or other department or agency of the United
States or this state to provide services.

(6) A person who holds or is owed an obligation secured by a lien



on any residence in foreclosure when the person perforns services in
connection with this obligation or lien

(7) Any person licensed to nake | oans pursuant to Division 9
(comencing with Section 22000) of the Financial Code when the person
is acting under the authority of that |icense.

(8) Any person or entity doing business under any |aw of this
state, or of the United States relating to banks, trust conpanies,
savi ngs and | oan associ ations, industrial |oan conpanies, pension
trusts, credit unions, insurance conpani es, Oor any person or entity
authorized under the laws of this state to conduct a title or escrow
busi ness, or a nortgagee which is a United States Departnent of
Housi ng and Urban Devel opnent approved nortgagee and any subsidiary
or affiliate of the above, and any agent or enployee of the above
whi | e engaged in the business of these persons or entities.

(9) A person licensed as a residential nortgage |ender or servicer
pursuant to Division 20 (comencing with Section 50000) of the
Fi nanci al Code, when acting under the authority of that |icense.

(c) Notwithstanding subdivision (b), any person who provides
servi ces pursuant to paragraph (9) of subdivision (a) is a
forecl osure consultant unless he or she is the owner's attorney.

(d) "Person" nmeans any individual, partnership, corporation
limted liability conpany, association or other group, however
organi zed

(e) "Service" nmeans and includes, but is not limted to, any of
the foll ow ng:

(1) Debt, budget, or financial counseling of any type.

(2) Receiving nmoney for the purpose of distributing it to
creditors in paynment or partial paynment of any obligation secured by
alien on a residence in foreclosure.

(3) Contacting creditors on behalf of an owner of a residence in
forecl osure.

(4) Arranging or attenpting to arrange for an extension of the
period within which the owner of a residence in foreclosure may cure
his or her default and reinstate his or her obligation pursuant to
Section 2924c.

(5) Arranging or attenpting to arrange for any delay or
post ponenent of the tinme of sale of the residence in forecl osure.

(6) Advising the filing of any docunent or assisting in any nanner
in the preparation of any docurment for filing with any bankruptcy
court.

(7) Gving any advice, explanation or instruction to an owner of a
residence in foreclosure which in any manner relates to the cure of
a default in or the reinstatement of an obligation secured by a lien
on the residence in foreclosure, the full satisfaction of that
obligation, or the postponenent or avoi dance of a sale of a residence
in foreclosure pursuant to a power of sale contained in any deed of
trust.

(8) Arranging or attenpting to arrange for the paynment by the
beneficiary, nortgagee, trustee under a power of sale, or counsel for
t he beneficiary, nortgagee, or trustee, of the remaining proceeds to
which the owner is entitled froma foreclosure sale of the owner's
residence in foreclosure. Arranging or attenpting to arrange for the
paynment shall include any arrangenment where the owner transfers or
assigns the right to the renai ning proceeds of a foreclosure sale to
the foreclosure consultant or any person designated by the
forecl osure consultant, whether that transfer is effected by
agreenent, assignment, deed, power of attorney, or assignment of



claim

(f) "Residence in foreclosure" neans a residence in forecl osure as
defined in Section 1695. 1.

(g) "Omer" neans a property owner as defined in Section 1695. 1.

(h) "Contract" neans any agreenment, or any termthereof, between a
forecl osure consultant and an owner for the rendition of any service
as defined in subdivision (e).

SEC. 12. Section 22161 of the Financial Code is amended to read:

22161. (a) No person shall make a naterially false or m sl eading
statenent or representation to a borrower about the terms or
condi tions of that borrower's |oan, when maki ng or brokering the
| oan.

(b) No person shall advertise, print, display, publish
distribute, or broadcast, or cause or permt to be adverti sed,
printed, displayed, published, distributed, or broadcast in any
nmanner, any statement or representation with regard to the business
subject to the provisions of this division, including the rates,
ternms, or conditions for nmaking or negotiating |loans, that is fal se,
m sl eadi ng, or deceptive, or that omits nmaterial information that is
necessary to nmake the statenents not fal se, msleading, or deceptive,
or in the case of a licensee, that refers to the supervision of the
busi ness by the state or any departnent or official of the state.

SEC. 13. No reinbursenent is required by this act pursuant to
Section 6 of Article XIlIl B of the California Constitution because
the only costs that may be incurred by a | ocal agency or schoo
district will be incurred because this act creates a new crime or
infraction, elimnates a crine or infraction, or changes the penalty
for a crine or infraction, within the neaning of Section 17556 of the
Governnent Code, or changes the definition of a crine within the
neani ng of Section 6 of Article XIII B of the California
Constitution.

SEC. 14. This act is an urgency statute necessary for the
i mredi ate preservation of the public peace, health, or safety within
the meaning of Article IV of the Constitution and shall go into
i medi ate effect. The facts constituting the necessity are:

Wth foreclosures at historic levels, foreclosure rescue scans are
pervasive and ranpant. In order to prevent financially stressed
hormeowners from being victim zed and to provide themw th needed
protection at the earliest possible time, it is necessary that this
act take effect i mediately.



